10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 3:22-cv-00602-JLS-NLS Document 1 Filed 04/28/22 PagelD.1 Page 1 of 6

James J. Cunningham CA Bar # 128974
Law Offices of James J Cunningham
10405 San Diego Mission Rd, Ste. 200,
San Diego, CA 92108-2174

Tel. (858) 693-8833
Jjjc@jimcunninghamlaw.com

William B. Aitchison (pro hac vice motion forthcoming)
Public Safety Labor Group

3021 NE Broadway Street

Portland, OR, 97232

Tel. (866) 486-5556

Will@PSLGlawyers.com

Attorneys for Plaintiff(s)
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DAVID LIVINGSTONE on behalf of himself and other | Case No.: '22 CV0602 J LS N LS
similarly situated individuals,

Plaintift,

Vvs. LABOR STANDARDS ACT

RANCHO SANTA FE FIRE PROTECTION DISTRICT, | COLLECTIVE ACTION - 29 U.S.C. § 216

Defendant.

PRELIMINARY STATEMENT

1. Plaintiff(s) are or were employed by Defendant Rancho Santa Fe Fire Protection District

COMPLAINT FOR VIOLATIONS OF THE FAIR

(“Defendant” or “the District”) bring this action pursuant to the Fair Labor Standards Act (“FLSA”), 29
U.S.C. Section 201 et seq. to recover unpaid overtime and other compensation, interest thereon, liquidated
damages, costs of suit, reasonable attorney fees, and other relief.

2. This action arises from Defendant’s failure to properly compensate Plaintiff at the rate of time and
one-half the regular rate of pay for overtime hours worked under the FLSA.

JURISDICTION AND VENUE

3. Jurisdiction of this action is conferred on this Court by 28 U.S.C. Section 1331 and 29 U.S.C.
Section 216(b). This Court has subject matter jurisdiction pursuant to 29 U.S.C. Sections 207 et seq. Venue

lies within this district pursuant to 28 U.S.C. Section 1391.

COMPLAINT FOR VIOLATIONS OF THE FAIR LABOR STANDARDS ACT -1
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PARTIES
4. Plaintiff(s) are current and former employees of Defendant. Plaintiffs are or were “employees”
within the meaning of 29 U.S.C. Section 203(e) and entitled to the rights, protections, and benefits of the
FLSA.
5. Defendant is a political subdivision of the State of California. Defendant is an “employer” within
the meaning of 29 U.S.C. Section 203(d), an “enterprise” under 29 U.S.C. Section 203(r), and a “public

agency” within the meaning of 29 U.S.C. Section 203(x). Defendant employs or employed the Plaintiff(s).

COLLECTIVE ACTION

6. Plaintiff(s) bring this action on behalf of themselves and other similarly situated individuals who

are or were non-exempt employees in Defendant’s Fire District at any time during the three years preceding]
the filing of this action and were deprived of their complete statutorily required overtime compensation as
described in this Complaint.

7. Pursuant to 29 U.S.C. Sections 216(b) and 256, the named Plaintiff has executed and hereby files
with the Court his consent in writing to become party Plaintiff in this action (Exhibit A). If other similarly
situated individuals join this action, their consents will be filed with the Court. The written consent forms
identify each Plaintiff by name and reflect their intent to be a party to this lawsuit.

FACTUAL ALLEGATIONS

8. Plaintiff and all similarly situated individuals are or were non-exempt employees of Defendant
during the three years preceding the filing of this action.

9. At all times relevant herein, Defendant required or suffered or permitted Plaintiffs to work
overtime hours under 29 U.S.C. Section 207.

10. Plaintiff and all similarly situated individuals regularly respond to, and participate in, calls for
rescuing fire and accident victims.

11. Plaintiff and all similarly situated individuals regularly respond to calls for responding to, and
participating in, medical calls for service, (as fully certified Paramedics and/or EMT’s).

12. Plaintiff and all similarly situated individuals regularly carry and use fire suppression and medical

equipment kept and maintained in their Department vehicles.

COMPLAINT FOR VIOLATIONS OF THE FAIR LABOR STANDARDS ACT -2
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13. At all times relevant herein, Defendant required or suffered or permitted Plaintiff to work overtimg
hours under 29 U.S.C. Section 207.

14. At all times relevant herein, Defendant improperly treated employees of its Fire District who held
the rank of battalion chief as exempt from overtime compensation under the FLSA. For that reason,
Defendant failed to compensate Plaintiff for all overtime hours worked at time and one-half their regular
rates of pay.

Liquidated Damages and Willfulness

15. Defendant’s failure to properly compensate Plaintiff for overtime hours worked was neither
reasonable nor in good faith.
16. Defendant’s failure to properly compensate Plaintiff and all similarly situated individuals for

overtime hours worked was a willful violation of the FLSA.

FIRST COUNT

Violation of 29 U.S.C. Section 207(a)- The Failure to Compensate Plaintiffs For Overtime Hours Worked
17. Plaintiffs incorporate by reference paragraphs 1 through 16, inclusive, as though set forth herein.
18. Defendant required, suffered or permitted Plaintiff and all similarly situated individuals to work
overtime, but failed to properly compensate Plaintiff and similarly situated individuals at time and one-half
the “regular rate” of pay.

19. Defendant’s failure to compensate Plaintiff and all similarly situated individuals as required by the
FLSA was neither reasonable nor in good faith.
20. Defendant’s failure to compensate Plaintiff and all similarly situated individuals as required by the
FLSA was a willful violation of the FLSA. Based on Defendant’s willful violation of the FLSA, Plaintiff
and all similarly situated individuals are entitled to damages and

liquidated damages as allowed by the FLSA for a period of three years immediately preceding the filing of
this action.

21. The employment and work records for Plaintiff and similarly situated individuals are in

the exclusive possession, custody and control of the District, and Plaintiff are unable to state at this

time the exact amounts owing to them. The District is under a duty imposed by the FLSA, 29 U.S.C.

COMPLAINT FOR VIOLATIONS OF THE FAIR LABOR STANDARDS ACT -3
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Section 211(c), and the regulations of the United States Department of Labor, to maintain and
preserve payroll and other employment records.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff and all similarly situated individuals pray for judgment as follows:

L. Recovery of monetary damages in the form of unpaid overtime compensation, liquidated damages
equal to the amount of unpaid overtime compensation, plus prejudgment and post-judgment interest;

2. A determination that Defendant willfully violated the FLSA thereby entitling Plaintiff and all
similarly situated individuals to recover monetary damages for a three-year period preceding the filing of
this action;

3. A complete and accurate accounting of all compensation to which Plaintiff and all similarly

situated individuals are entitled;

4. For reasonable attorneys’ fees pursuant to 29 U.S.C. Section 216(b);
5. For costs of suit incurred herein, and
6. For such other and further relief as the Court deems just and proper.
Dated April 28, 2022 LAW OFFICES OF JAMES J. CUNNINGHAM, APC
AN

w Cumﬁnghz}m,j Esq.
ney for Plaintiff(s)

COMPLAINT FOR VIOLATIONS OF THE FAIR LABOR STANDARDS ACT -4
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CONSENT TO JOIN ACTION
(FAIR LABOR STANDARDS ACT, 29 U.S.C. § 216(b))
LITIGATION ENTITLED:
LIVINGSTONE, ET AL. ». RANCHO SANTA FE FIRE PROTECTION DISTRICT

L DD LunssroneE . of San Diego
County, State of California, hereby consent to become a party to the litigation action entitled .
David Livingstone, et al. v. Rancho Santa Fe Fire Protection District filed on April 27, 2022
in the Southern District Court of California under the Fair Labor Standards Act (FLSA). The lawsuit
alleges that the Rancho Santa Fe Fire Protection District failed to properly compensate its

employees for overime hours worked and failed to make timely payments to its employees for
overtime hours worked. I am, or was, employed by the Rancho Santa Fe Fire Protecton District

during some or all of the period in the three years preceding the signing of this Consent. This action
has been brought on my behalfand on the behalf of similarly situated employees of the Rancho

Santa Fe Fire Protection District pursuant 29 U.S.C. § 216 (b) of the FLSA. Unpaid overtime
compensation, liquidated damages, attorney’s fees, costs, and other relief are sought in the action.

I hereby designate the Law Offices of James Cunningham, APC and the Public Safety I.abor Group,
LLC as legal counsel to represent me for all purposes in this action.

(L

é@namre

DA LS L IINGSTONE

Printed Name

ST L S CAP N~ OAN
Email Address

Y26 S22

Date
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IS4 (Rev. 10120) CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the

purpose of iniliating the civil docket sheet.  (SEE INSTRUCTIONS ON NEAT PAGE OF THIS FORAM.)

I. (a) PLAINTIFFS DEFENDANTS
DAVID LIVINGSTONE on behalf of himself and other
similarly situated individuals

(b) County of Residence of First Listed Plaintitf ~ San Diego County of Residence of First Listed Defendant  San.Diego

(EXCEPT IN U.S. PLAINTIFF CASES)

(C) Attomneys (Firm Name, Address. and Telephone Number) Attomeys (If Known)

see attachment

Rancho Santa Fe Fire Protection District

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF |
THE TRACT OF LAND INVOLVED

(IN U.S. PLAINTIFF CASES ONLY)

|
'22CV0602JLS NLS |
\

II. BASIS OF JURISDICTION (Piace an “X* in One Box Only) l11. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “'X" in One Box for Plaintifj’
(For Diversity Cases Only) and One Box for Defendant)
[J1 us. Goveinment [X]3 Federal Question PTF  DEF PIF  DEF
Plaintiff (U.S. Govermmnent Not a Party) Citizen of This State D 1 D | Incorporated or Principal Place I:I 4 |:| 4
of Business In This Stale
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Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State
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[ CONTRACT TORTS FORFEITURE/PENALTY Mmﬂm
110 Insurance PERSONAL INJURY PERSONAL INJURY :' 625 Drug Related Seizine 422 Appeal 28 USC 158 375 False Claims Act
120 Marine 3 310 Airplane D 365 Personal Injury - of Property 21 USC 881 423 Withdrawal 376 Qui Tam (31 USC I
130 Miller Act 315 Auplane Pioduct Product Liability :'690 Other 28 USC 157 3729(a))
140 Negotiable [nstrument Liability I:] 367 Health Care/ _| 400 State Reapportionment
150 Recovery of Overpaymeut I:I 320 Assault, Libel & Phatnaceutical PROPERTY RIGHT! 410 Anlitrust
& Enfoscement of Judgment Slander Personal Injury 820 Copyrights 430 Banks aud Banking
151 Medicare Act b 330 Federal Employers® Product Liability 830 Patent 450 Counuuerce
B 152 Recovery of Defaulted Liability |:| 368 Asbestos Personal 835 Patent - Abbreviated 460 Deportalion
Student Loans 340 Marine Injury Producl New Drug Application 470 Racketeer Influenced and
(Excludes Veterans) 345 Marine Product Liability 840 Trademark Corrupt Organizations
D 153 Recovery of Overpaymeut Liability PERSONAL PROPERTY LABOR 880 Defend Trade Secrets D 480 Consumer Credit [
of Veteran’s Benetits 350 Motor Vehicle 370 Other Fraud X i 710 Fair Labor Standards Actof 2016 (15 USC 1681 or 1692)
: 160 Stockholders” Suits 355 Motor Vehicle 3 371 Truth in Lending Act :] 485 Telephone Consumer
: 190 Other Coutract Product Liability j 380 Other Personal :I 720 LaborManagement SOCIAL SECURITY Protection Act
: 195 Contract Product Liability 360 Other Personal Property Damage Relatious 861 HIA (1395ff) 490 Cable/Sat TV
|__1196 Franchise Injury I:] 385 Properiy Damage 740 Ratlway Labor Act 862 Black Lung (923) 3 850 Securities/Commodities/
362 Personal Injury - Product Liability 751 Family and Medical 863 DIWC/DIWW (405(g)) Exchange
Medical Malpractice Leave Act 864 SSID Title XVI ] 890 Other Statutory Actions
[ REAL FROFERTY CIVIL. RIGHT S PRISONFER PE TRTONS ! 1790 Other Labor Litigation || 865 RSI (405(g)) ] 891 Agricultural Acts
| 210 Land Condenumation | 440 Other Civil Riglus Hubeas Corpus: 1791 Employee Retirement [ 893 Enviromuental Mattets
|| 220 Foreclosure . 441 Voting 463 Alien Detainee Income Security Act S 895 Freedom of Informatiou
|_|230 Rent Lease & Ejectment 442 Employment B 510 Motious to Vacate I 870 Taxes (U.S. Plaiutiff Act
240 Torts to Land 443 Housing/ Seutence or Defeudant) 896 Arbitration
: 245 Tort Product Liability Acconunodations 530 General D 871 IRS—Third Party 3 899 Admiuistrative Procedure
: 290 All Other Real Property j 445 Amer. w/Disabilities - 535 Death Penalty W 26 USC 7609 Act/Review or Appeal of
Employment Other: 462 Naturalization Application Agency Decision
] 446 Amer. w/Disabilities - 540 Mandainus & Other 465 Other mmnigration :‘ 950 Constitutiouality of
Other 550 Civil Rights Actions State Statutes
:‘ 448 Education 555 Prison Condition
560 Civil Detainee -
Conditions of
Confinement
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fspecify) Transfer Direct File

29 USC 216

Cite the U.S. Civil Statute under which you are ﬁ|irlg (Do not cite jurisdictional statutes unless diversity):

VI. CAUSE OF ACTION

Brief description of cause:
Failure to pay overtime

VII. REQUESTED IN (] CHECKIF THIS IS A CLASS ACTION DEMAND §

CHECK YES only if demanded in complaint:

COMPLAINT: UNDER RULE 23. F R.Cv.P. JURY DEMAND:  [X]Yes []No
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IF ANY (See instructions): 0T e
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ATTACHMENT

Plaintiff Attorney:

James J. Cunningham (SBN 128974)

Law Offices of James J Cunningham, APC
10405 San Diego Mission Rd., Ste. 200
San Diego,CA 92108

Tel. (619) 819-9288

Email: JJC@jimcunninghamlaw.com

Additional Plaintiff Attorney:

William B. Aitchison (SBN 770095)

(pro hac vice motion forthcoming)

Public Safety Labor Group

3021 NE Broadway Street Portland, OR, 97232
Tel. (866) 486-5556

Fax. (866) 401-2201

Email: Will@PSLGlawyers.com



