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July 20, 2021

VIA ECF

Honorable Stewart D. Aaron
United States District Court
Southern District of New York
40 Foley Square

New York, New York 10007

Re:  Viera, et al. v. City of New York, Case No. 19-cv-05773-SDA

Dear Judge Aaron:

Pursuant to this Court’s May 18, 2021, Order (Dkt. 110), Plaintiffs respectfully submit this
letter on behalf of all parties regarding the proposed Settlement Agreement (“Settlement” or
“Agreement”) between the Plaintiffs and Defendant City of New York in the above-referenced
Fair Labor Standards Act (“FLSA”) case. For the reasons set forth below, the Settlement is fair
and reasonable and should be approved. The signed Settlement Agreement (Exhibit 1), and a
Proposed Order (Exhibit 2) are attached, along with supporting declarations from Plaintiffs’
counsel Gregory K. McGillivary (Exhibit 3) and Hope Pordy (Exhibit 4), and the Plaintiffs’
retainer agreements (Exhibit 5).

All of the four Plaintiffs have been informed of the terms and have given their consent to
the settlement. The parties now submit the Settlement Agreement for the Court’s consideration
pursuant to Cheeks v. Freeport Pancake House, Inc., 796 F.3d 199, 206 (2d Cir. 2015) and Fisher
v. 8D Prot. Inc., 948 F.3d 593, 599-600 (2d Cir. 2020).

I Claims Asserted and Procedural History

Plaintiffs are four individuals who worked or work for the New York City Fire Department
(FDNY) as Motor Vehicle Operators (MVOs) and City Laborers. Plaintiffs’ primary job duties
include transporting medical oxygen tanks and other medical supplies to and from FDNY stations
throughout the City and transporting fire apparatus and ambulances between firehouses/EMS
stations and repair facilities/vendors.

On June 20, 2019, and July 29, 2019, Plaintiffs filed their consent to sue forms with this
Court. Dkts. 1, 24. Plaintiffs have made certain allegations in this Lawsuit regarding Defendant’s
alleged failure to pay wages and overtime compensation properly under the FLSA, 29 U.S.C. §
201 et seq. Specifically, Plaintiffs allege that:

1) Defendant failed to compensate Plaintiffs for pre-shift work captured on the City’s
timekeeping system, CityTime, (Uncompensated Pre-Shift Overtime Claim, or Unpaid
Minutes Claim);
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2) Defendant failed to compensate Plaintiffs for overtime work performed during
Plaintiffs’ unpaid meal (Meal Period Claim); and

3) Defendant failed to properly calculate the regular rate of pay in violation of the FLSA
by failing to include night shift and vehicle differentials in the regular rate of pay
(Regular Rate Claim).

The parties engaged in extensive discovery. In addition to taking written discovery of the
Plaintiffs, the Defendant deposed each Plaintiff. The parties exchanged a significant number of
documents including payroll documents, CityTime data, policies, procedures, personnel files, and
vehicle trip sheets. The Plaintiffs took Fed. R. Civ. P. 30(b)(6) depositions on numerous topics,
and both parties’ expert witnesses analyzed voluminous pay and hours worked data, exchanged
expert reports, and were deposed. The parties then filed cross-motions for summary judgment.
Following the Court’s summary judgment decision, denying both parties’ motions (Dkt. 98), the
parties submitted proposed trial dates to the Court for a trial to commence in September 2021.
(Dkt. 103 and 104). The parties engaged in extensive settlement discussions to avoid the risks of
trial and incurring additional legal expenses and they have now reached a fair and reasonable
settlement.

IL. Terms of the Proposed Settlement Agreement

The Agreement provides that Defendant will pay a total Settlement Amount of $429,901.18
to resolve the Lawsuit. Exhibit 1, § 2.1. The Settlement Amount will be paid as follows: (1) a set
of payroll checks and/or direct deposit payments made payable to each Plaintiff in accordance with
Plaintiffs’ Counsel’s instructions constituting his or her share of the backpay award in the amount
of $74,404.39 (“the Backpay Amount”); and (2) one check in the amount of $355,496.79
constituting liquidated damages, attorneys’ fees and litigation expenses, payable to Plaintiffs’
Counsel (“Lump Sum Amount”). Ex. 1, § 2.1(a)-(b). The Lump Sum Amount will be distributed
as follows: (1) $66,963.95 in liquidated damages to the individual plaintiffs; (2) $27,116.31 in out-
of-pocket expenses to Plaintiffs’ Counsel; and (3) $261,416.53 in attorneys’ fees. Ex. 1, 4 2.1(b).

The backpay and liquidated damages portion of the Settlement Amount will be divided
among the Plaintiffs based on their actual timekeeping and payroll data, which was produced to
Plaintiffs by the City for each individual Plaintiff. Those records were provided through January
2, 2021, and then extrapolated to July 8, 2021, for the Plaintiffs who are still working for FDNY
as an MVO or City Laborer. Based on the payroll information provided, and the extrapolation, it
is Plaintiffs’ position that the total amount of damages for a three-year recovery period for all
Plaintiffs is $148,808.79. However, the parties have agreed, for purposes of this settlement, that
Defendant shall pay back pay in the amount of $74,404.39 and liquidated damages in the amount
of $ $66,963.95 for a total of $141,368.35. Exhibit 1, q 2.1. Therefore, the settlement will provide
each Plaintiff with a backpay payment equal to 100% of their damages and 90% for liquidated
damages.

In consideration and exchange for this Settlement, the Plaintiffs agree to release the
Defendant for all wage and hour claims, as well as claims for attorneys’ fees and costs, through
July 20, 2021. Ex. 1, 99 3.1-3.4.

Each of the Plaintiffs have been informed of the methodology for calculating damages as
well as their individual recovery amounts, based on the City’s timekeeping and payroll data, and
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participated in discussions of all settlement terms. Specifically, Plaintiffs’ expert reviewed the
CityTime punch data and payroll data provided by the City to determine the precise value for each
claim that each Plaintiff asserts in the instant case. Each Plaintiff’s individual recovery is based on
their actual timekeeping and payroll data. Declaration of Gregory K. McGillivary (“GKM Decl.”),
9| 3. Each Plaintiff has had the opportunity to dispute their recovery amount, as well as to review
and dispute the recovery amounts of all other Plaintiffs. GKM Decl., § 4. All Plaintiffs have also
been notified of the amount of attorneys’ fees and expenses, and to date, there are no unresolved
disputes. Id. Additionally, the Plaintiffs have agreed to all other terms of the Settlement
Agreement. GKM Decl., q 3.

III.  Applicable Factors for Approving FLSA Settlements

A settlement in an FLSA collective action is not effective unless it is approved by either a
district court or the United States Department of Labor. Fisher v. SD Prot. Inc., 948 F.3d 593, 599-
600 (2d Cir. 2020); Cheeks v. Freeport Pancake House, Inc., 796 F.3d 199, 206 (2d Cir. 2015).
“As a result, district courts in this Circuit routinely review FLSA settlements for fairness before
approving any stipulated dismissal.” Id. “Generally, there is a strong presumption in favor of
finding a settlement fair, because the Court is generally not in as good a position as the parties to
determine the reasonableness of an FLSA settlement.” Lliguichuzhca v. Cinema 60, LLC, 948 F.
Supp. 2d 362, 365 (S.D.N.Y. 2013) (internal quotation marks omitted).

Courts evaluating whether FLSA settlements are reasonable consider the following factors:

(1) the Plaintiffs’ range of possible recovery;

(2) the extent to which the settlement will enable the parties to avoid anticipated burdens
and expenses in establishing their respective claims and defenses;

(3) the seriousness of the litigation risks faced by the parties;

(4) whether the settlement is the product of arm’s-length bargaining between experienced
counsel; and

(5) the possibility of fraud or collusion.

Wolinsky v. Scholastic, Inc., 900 F. Supp. 2d at 336; Fisher, 948 F.3d at 599-600 (“District courts
typically evaluate the fairness of a settlement agreement by considering the factors outlined in
Wolinsky....”). Importantly, under the Second Circuit’s recent Fisher decision, “[w]hen presented
with a settlement for approval, a district court’s options are to (1) accept the proposed settlement;
(2) reject the proposed settlement and delay proceedings to see if a different settlement can be
achieved; or (3) proceed with litigation.” Fisher, 948 F.3d at 606.

A. Application of the Wolinsky Factors to the Settlement

As discussed below, the proposed Settlement is fair and reasonable to Plaintiffs and
Defendant.

i. Plaintiffs’ Possible Range of Recovery

The Total Settlement is $429,901.18, allocated as $74,404.39 in backpay, $66,963.95 in
liquidated damages, $261,416.53 in attorneys’ fees, and $27,116.31 as reimbursement of expenses.
Thus, $141,368.35 is allocated to the Plaintiffs as backpay and liquidated damages (‘“Plaintiffs’
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Recovery”). The Plaintiffs’ Recovery represents a full award of Plaintiffs’ total claimed back pay
damages using a full three-year recovery period and 90% of liquidated damages. GKM Decl., 9 6.
The chart below demonstrates the value of the claims assigned by the parties to enter into the
Settlement:

Graham Mints Sparks Viera Total
RR Claim | $ 627.79 | $ 24941 | $ 3138 | $ 0.06 $ 908.64
RR LDs
(90%) $ 565.01 | $ 22447 | § 2825 | $ 0.06 $817.78

UM Claim $ 741445 | $11,904.67 | § 639138 | § 8,858.29 | $34,568.80

UMLDs | ¢ 667301 | $1071421 | § 575224 | § 797246 | $31111.92
(90%)
M‘I*a;g:s‘m $ 562178 | $12,712.09 | $11,757.20 | $ 8,835.89 | $38926.95
Meal Claim

I.5HrsLDs | $ 5059.60 | $11,440.88 | $10,581.48 | $ 7,952.30 | $35,034.26
(90%)

PAckPAY | 1366401 | $24.866.17 | $18,179.97 | $17.69424 | $74,404.39
(1)
R LDS 1 1200761 | $22379.55 | $1636197 | $15.92482 | $66.963.95
TOTAL BP
AND LDG | $25961.63 | $4724571 | $3454195 | $33,619.06 | $ 14136835

Considering the risks associated with trying these and establishing damages, this amount
is clearly reasonable. See Rojas v. Pizza Pete’s LLC, 2019 U.S. Dist. LEXIS 149717, 2019 WL
4447578, at *5 (net settlement of 36% of total alleged is “clearly reasonable given the uncertainties
inherent in any litigation™); Chowdhury v. Brioni America, Inc., 2017 WL 5953171, at *2
(S.D.N.Y. 2017) (net settlement of 40% of FLSA plaintiffs’ maximum recovery is
reasonable); Redwood v. Cassway Contracting Corp., 2017 WL 4764486, at *2 (S.D.N.Y. 2017)
(net settlement of 29.1% of FLSA plaintiffs’ maximum recovery is reasonable); Felix v.
Breakroom Burgers & Tacos, 15 Civ. 3531, 2016 U.S. Dist. LEXIS 30050, at *2 (S.D.N.Y. 2016)
(net settlement of 25% of FLSA plaintiff’s maximum recovery is reasonable).

The Settlement Amount is based on the damages calculations prepared by the Plaintifts’
expert damages witness, Dr. Louis Lanier, which were reviewed by Defendant’s expert witness,
Dr. Christopher Erath, as part of the parties’ arm’s-length negotiations. The Settlement Amount
is based on the maximum three-year statute of limitations on all claims (i.e., three years prior to
the date each Plaintiff’s consent-to-join form was filed in court through July 20, 2021, or the
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Plaintiff’s last date of employment with the Defendant, whichever is earlier). GKM Decl., q 5. To
achieve this outcome at trial, Plaintiffs would have been required to prove that Defendant willfully
violated the law; otherwise, a two-year statute of limitations would apply. 29 U.S.C. § 255
(a). McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133 (1988).

A discussion of the Settlement Amount obtained and the associated litigation risks with
respect to each claim is set forth below.

Regular Rate Claim. On the Plaintiffs’ Regular Rate Claim, which would require the
Plaintiffs to prove at trial that the Defendant failed to include night shift and vehicle differentials
in the regular rate of pay, Defendant agreed to pay $1,726.42, which accounts for three years of
backpay damages, as well as an additional 90% of the backpay amount as liquidated damages. The
calculation of damages for these, and all other claims, was based on the City’s payroll and
timekeeping data for all Plaintiffs. At trial, Plaintiffs would have to prove liability on this claim,
the amount of backpay owed as a result of these violations, as well as whether a two or three-year
recovery period applied. The Court would have then determined whether liquidated damages were
owed.

Uncompensated Pre-Shift Overtime Claim. Defendant agreed to pay $65,680.72 to
compensate Plaintiffs for three years of backpay owed for alleged work performed prior to the
Plaintiffs’ paid shifts that are captured on CityTime. The amount represents full backpay for the
Plaintiffs and 90% of the backpay amount as liquidated damages. The calculation of damages for
these, and all other claims, was based on the City’s payroll and timekeeping data for all Plaintiffs.
At trial, Plaintiffs would have to prove liability on this claim, the amount of backpay owed as a
result of these violations, as well as whether a two or three-year recovery period applied. The Court
would have then determined whether liquidated damages were owed. Plaintiffs faced significant
risk at trial on this claim because, as noted by the Court in its Opinion and Order, “Plaintiffs must
prove not only that they actually ‘performed work’ prior to their shifts and during meal breaks,
‘for which [they were] not properly compensated,” but also that the City ‘had actual or constructive
knowledge of that work,” Dkt. at 98, p. 10, citing Kuebel v. Black & Decker, Inc., 643 F.3d 352,
361 (2d Cir. 2011).

Meal Period Claim. The settlement amount of $73,961.21 for the Meal Period Claim
reflects damages for three missed meal periods per week (i.e., 1.5 hours of overtime pay per week),
for a three-year recovery period. The Plaintiffs faced risk on this claim because, at trial, the
Plaintiffs carry the burden of proving they performed uncompensated work with Defendant’s
knowledge, and that this unpaid work resulted in damages. Plaintiffs note that this settlement
amount represents full backpay and liquidated damages on this claim equal to 90% of the backpay.

For the Uncompensated Pre-Shift Overtime and Meal Period Claims, it is possible that the
jury could have found that Plaintiffs work some pre-shift minutes, but not all of the minutes that
appear in CityTime and awarded fewer minutes per-day of pre-shift overtime. Further, the jury
could have awarded fewer minutes per week in unpaid meal periods. Significantly, even if the
jury ruled in Plaintiffs’ favor, the jury may have found that these violations were not willful,
resulting in a two-year rather than three-year recovery period, and it is possible that the Court may
not have awarded liquidated damages.
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ii. Avoiding Anticipated Burdens and Expenses

Litigating FLSA claims and damages at trial would be a fact-intensive process demanding
additional costly litigation by both parties. Without this Settlement, both parties would need to
spend a lengthy period of time and resources to prepare for trial, including meeting with and
preparing each of the individual Plaintiffs for trial testimony, preparing trial exhibits, preparing
motions in limine, preparing pre-trial briefing, drafting jury instructions, voir dire, and a verdict
form, preparing opening statements, presenting the case to a jury, preparing summation, presenting
the issue of liquidated damages to the Court for a decision, likely post-trial motions practice, and
possible appeal. In short, the anticipated burdens and expenses on both parties were significant.

iii. Seriousness of Litigation Risks

As noted above, there was no guarantee of success on either side on Plaintiffs’
Uncompensated Pre-Shift Overtime Claim, Meal Period Claim and Regular Rate Claim, as well
as the issues of whether the Defendant’s violations on all claims were willful and lacked good faith
and reasonableness. Given the uncertainty over the potential outcome, both parties were motivated
to settle this dispute.

iv. Arm’s-Length Bargaining

Both parties engaged in good faith, arm’s-length negotiation in reaching this Settlement.
Counsel for both parties negotiated settlement terms over the course of several months, until a
tentative settlement was reached. GKM Decl., 9 2.

Ultimately, the parties reached an agreement in principle and the settlement terms were
then approved by the individual Plaintiffs. Plaintiffs’ Counsel spoke with each of the four
Plaintiffs individually, and collectively, to discuss the terms of the Settlement Agreement and how
the individual settlement amounts were calculated. /d.

v. Possibility of Fraud or Collusion
Given the parties’ arm’s-length negotiating and the parties’ good faith participation in
settlement discussions, there was no opportunity for fraud or collusion. The parties represented

their clients zealously and obtained what both parties consider to be a fair and reasonable
Settlement consistent with standards established in the Second Circuit for FLSA settlements.

B. Attorneys’ Fees and Expenses!

i. Under Fisher and Wolinsky Attorneys’ Fees are Reviewed for
Reasonableness

“Attorneys who fill the private attorney general role must be adequately compensated for
their efforts. If not, wage and hour abuses would go without remedy because attorneys would be

' Defendant takes no position regarding Sections III(B) and (C) of this letter other than to state
that Defendant agrees to pay fees in the amount of $261,416.53 and costs in the amount of
$27,116.31.
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unwilling to take on the risk. Adequate compensation for attorneys who protect wage and hour
rights furthers the remedial purposes of the FLSA...” DeLeon v. Wells Fargo Bank, N.A., 2015
U.S. Dist. LEXIS 65261, at *5 (S.D.N.Y. May 7, 2015) (citing Goldberger v. Integrated Res. Inc.,
209 F.3d 43, 51 (2d Cir. 2000) for “commending the general ‘sentiment in favor of providing
lawyers with sufficient incentive to bring common fund cases that serve the public interest.””); See
Bozak v. FedEx Ground Package Sys., 2014 WL 3778211, at *16 (D. Conn. 2014) (“Fee awards
in wage and hour cases are meant to “encourage members of the bar to provide legal services to
those whose wage claims might otherwise be too small to justify the retention of able, legal
counsel.”); Capsolas v. Pasta Resources Inc., 2012 WL 4760910, at *§ (S.D.N.Y. 2012) (fee
request of one-third is “consistent with the norms of class litigation in this circuit”).

“In an individual FLSA claim, where separate amounts are set forth for the payments of
unpaid wages and payments for attorneys’ fees, the Court has greater flexibility in exercising its
discretion in determining the reasonableness of the attorneys’ fees. In other words, there is a
greater range of reasonableness for approving attorney’s fees in an individual action where the
parties settled on the fee through negotiation.” Misiewicz v. D’Onofrio Gen. Contractors Corp.,
No. 08 CV 4377 (KAM)(CLP), 2010 U.S. Dist. LEXIS 60985, at *14-16 (E.D.N.Y. May 17,
2010). Here, the Plaintiffs and Defendant negotiated attorneys’ fee separately from the four
individual Plaintiffs’ recovery and settled on the fee amount of $261,416.53, and this amount is
separate and distinct from the backpay and liquidated damages allocated to the Plaintiffs under
the Settlement Agreement.

Moreover, in Fisher v. SD Prot. Inc., 948 F.3d 593, 605 (2d Cir. 2020), the Second Circuit
clarified that there is no cap on the amount of attorneys’ fees to be recovered in an FLSA
settlement, and held that a district court abuses its discretion by rewriting and reallocating funds,
including attorneys’ fees, under a settlement agreement negotiated between the parties.

The Court held that “a district court may not simply rewrite the terms of a settlement
agreement because a ‘settlement agreement is a contract that is interpreted according to general
principles of contract law.”” Id. at 605. “If the ‘terms of a contract are clear, courts must take care
not to alter or go beyond the express terms of the agreement, or to impose obligations on the parties
that are not mandated by the unambiguous terms of the agreement itself.”” Id. (quoting Lilly v. City
of New York, 934 F.3d 222, 235 (2d Cir. 2019)). Thus, “[w]hen presented with a settlement for
approval, a district court’s options are to (1) accept the proposed settlement; (2) reject the proposed
settlement and delay proceedings to see if a different settlement can be achieved; or (3) proceed
with litigation.” Id. at 606. The Court emphasized that “even though a district court has a duty to
review an FLSA settlement for reasonableness to prevent any potential abuse, this does not grant
the court authority to rewrite contract provisions it finds objectionable.” /d.

The measure of court approved attorneys’ fees is, of course, “reasonableness.” Wolinsky v.
Scholastic Inc., 900 F. Supp. 2d at 336 (“Where a proposed settlement of FLSA claims includes
the payment of attorney’s fees, the court must also assess the reasonableness of
the fee award.”); see also Camacho v. Ess-A-Bagel, Inc., 2014 U.S. Dist. LEXIS 171649, 2014
WL 6985633, at *1 (S.D.N.Y. Dec. 11, 2014) (“District courts must evaluate whether a
proposed FLSA settlement is ‘fair and reasonable’ and whether any concomitant award of
attorneys’ fees is reasonable.”). The parties have negotiated the fee amount in arm’s length
negotiations and determined that the fee amount is fair and reasonable.
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ii. The Degree of Success Obtained Demonstrates the Reasonableness of
the Requested Fees

(153

As the Second Circuit noted in Fisher “‘the most critical factor’ in determining the
reasonableness of a fee award ‘is the degree of success obtained.’” Fisher v. SD Prot. Inc., 948
F.3d 593, 606-07 (2d Cir. 2020) (quoting Farrar v. Hobby, 506 U.S. 103, 114, (1992) (Hensley v.
Eckerhart, 461 U.S. 424, 436 (1983)). In this case, Plaintiffs will recover 95% of their total
possible recovery for a three-year period. See Rojas v. Pizza Pete’s LLC, 2019 WL 4447578,
*5 (S.D.N.Y. Sept. 3, 2019) (net settlement of 36% of total alleged damages after deducting costs
and counsels’ one-third contingency fee is “clearly reasonable given the uncertainties inherent in
any litigation,”); Chowdhury v. Brioni America, Inc., 2017 WL 5953171, at *2 (S.D.N.Y. 2017)
(net settlement of 40% of FLSA plaintiffs’ maximum recovery is reasonable); Redwood v.
Cassway Contracting Corp., 2017 WL 4764486, at *2 (S.D.N.Y. 2017) (net settlement of 29.1%
of FLSA plaintiffs' maximum recovery is reasonable); Ceesae v. TT's Car Wash Corp., 2018 WL
1767866, at *6-7 (E.D.N.Y. Jan. 3, 2018), adopted by, 2018 WL 741396 (net settlement of 50%
of FLSA/NYLL plaintiff's maximum recovery is reasonable); Garcia v. Cloister Apt Corp., 2019
U.S. Dist. LEXIS 51887, at *5 (S.D.N.Y. Mar. 27, 2019) (plaintiffs' net settlement of $33,333.34
after the deduction of attorneys' fees and costs representing more than 28% of their total alleged
damages is reasonable).

In this Settlement, the Plaintiffs are recovering full damages if they had succeeded not only
on their backpay claims, but they are also receiving the benefit of a three-year statute of limitations
and a significant portion of a liquidated damages. Further, each Plaintiff’s individual recovery
amount is a sizeable settlement in an FLSA action. GKM Decl., 9 6.

ili. The Requested Fees are Reasonable in Light of Traditional Criteria

Additionally, in determining a reasonable award of attorneys’ fees, the Court will consider
the “traditional criteria” such as “(1) the time and labor expended by counsel; (2) the magnitude
and complexities of the litigation; (3) the risk of litigation; (4) the quality of representation; (5) the
requested fee in relation to the settlement and (6) public policy considerations. Goldberger, 208
F. 3d 43, 50 (2d Cir. 2000) (internal quotations omitted). An analysis of these criteria further
supports the fee requested.

1. The Litigation Was Complex

“The size and difficulty of the issues in a case are significant factors to be considered in
making a fee award.” Sukhnandan v. Royal Health Care of Long Island LLC, 2014 U.S. Dist.
LEXIS 105596, 2014 WL 3778173 at *10 (S.D.N.Y. 2014). Here, given the presence of multiple
claims, and the sophistication of the employer and its policies, this case did not represent a
straightforward FLSA claim where a single employee seeks compensation for an easily defined
amount of unpaid work. As a result, this litigation was somewhat complex, and Plaintiffs’
Counsel’s expertise greatly benefitted the Plaintiffs.

To start, the case involved a thorough investigation by Plaintiffs’ Counsel to determine the
extent of the violations. GKM Decl., § 9. Following Defendant’s Answer, formal discovery began,
and the process was time consuming and multi-faceted. /d. Defendant took written discovery from
the individual Plaintiffs, seeking numerous documents and propounding extensive interrogatories.
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Additionally, Defendant deposed all four Plaintiffs in this matter. /d. Plaintiffs’ counsel met with
each of these four Plaintiffs to explain the deposition process and defend their depositions. /d.
Plaintiffs’ Counsel also deposed the Defendant’s FRCP 30(b)(6) witnesses on numerous topics
related to the Plaintiffs’ job duties, Defendant’s policies regarding unpaid meal periods,
Defendant’s policies on timekeeping and payroll, Defendant’s alleged efforts towards FLSA
compliance, and Defendant’s alleged efforts to train the Plaintiffs on the FLSA and overtime. /d.

Additionally, the parties engaged expert witnesses to compile and analyze hundreds of
thousands of lines of pay and hours work data, with the Plaintiffs’ expert witness applying
mathematical formulas to determine the damages owed in this case. GKM Decl., 4 10. The
Plaintiffs’ damages expert witness prepared three reports, backed up by computer data and
programming, which was reviewed and critiqued by Defendant’s expert witness, and both expert
witnesses were deposed. /d.

Following discovery, Plaintiffs’ Counsel combed through the records produced during
discovery, along with the deposition testimony, to prepare and present summary judgment briefing,
for which Plaintiff were unsuccessful on all claims. GKM Decl., § 11.; Dkt. 108.

Finally, there remained several complex questions left for the jury to decide including:
1) whether the Defendant suffered or permitted Plaintiffs to perform uncompensated pre-shift
overtime; 2) whether the Defendant suffered or permitted Plaintiffs to perform uncompensated
overtime during their meal periods; 3) whether the CityTime system accurately captured the
uncompensated pre-shift overtime at issue, and if not, how many minutes per week did Plaintiffs
spend performing uncompensated pre-shift overtime; 4) how many minutes per week did Plaintiffs
spend performing uncompensated overtime during the meal period; 5) whether the Defendant
failed to include premium payments in the regular rate of pay for purpose of calculating overtime
compensation; 6) whether the Defendant willfully violated the FLSA; 7) the damages resulting
from the Regular Rate Claim; 8) the damages resulting from the Pre-Shift Uncompensated
Overtime Claim; and 9) the damages resulting from the Meal-Period Claim. These questions would
require the Plaintiffs to proffer significant proof at trial to meet their burden on each of those
claims.

Taken together, this litigation required significant effort and expertise by Plaintiffs’
Counsel to advance Plaintiffs’ claims and reach a favorable outcome.

2. The Time and Labor Required Was Extensive

Significant time and labor were spent by Plaintiffs’ Counsel in reaching the settlement.
GKM Decl., 4 12; Pordy Decl., q 13. During the 25 months spent litigating this lawsuit, Plaintiffs’
Counsel have not been paid for any of the work that they have performed. This uncompensated
work has been substantial and includes: 1) interviewing Plaintiffs and investigating claims; 2)
preparing and filing the Complaint; 3) attending court conferences; 4) preparing the First Amended
Complaint; 5) preparing the Second Amended Complaint; 6) negotiating a discovery plan with
Defendant; 7) preparing written discovery to Defendant; 8) analyzing written discovery requests
and conferring with the four Plaintiffs to respond to same; 9) working with Plaintiffs to compile
documents in response to Defendant’s requests; 10) meeting with Plaintiffs to prepare for
depositions; 11) defending Plaintiff depositions; 12) noticing Rule 30(b)(6) depositions on
numerous topics; 13) preparing for Rule 30(b)(6) depositions; 14) taking Rule 30(b)(6)
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depositions; 15) engaging an expert damages witness to prepare damages calculations by analyzing
hundreds of thousands of lines of data; 16) analyzing the report of Defendant’s expert witness; 17)
taking and defending expert damages’ witnesses Depositions; 18) preparing for and drafting
summary judgment briefing; 19) preparing a statement of facts in support of the same;
20) preparing a settlement demand; 21) conferences with the Plaintiffs regarding settlement;
22) engaging in extensive settlement discussions; 23) negotiating over the written terms of the
settlement agreement; 24) notifying Plaintiffs of the terms of the settlement agreement and
obtaining their approval; 25) preparing the settlement approval papers; and 26) preparing for
administration of the Settlement. GKM Decl., 9 12; Pordy Decl., § 13.

3. The Fee in Relation to the Settlement Fund is Reasonable

The Plaintiffs have negotiated an overall settlement of $429,901.18, with $261,416.53 of
that amount allocated for attorneys’ fees. As the Second Circuit explained:

Neither the text nor the purpose of the FLSA, however, supports imposing a
proportionality limit on recoverable attorneys’ fees. With respect to the statutory
text, FLSA simply provides for a reasonable attorney’s fee to be paid by the
defendant. 29 U.S.C. § 216(b). Nothing in this clause or the surrounding text
supports the conclusion that a reasonable attorney’s fee must be a proportional fee.

Fisher, 948 F.3d at 603 (internal citations omitted). This is because a “proportionality rule would
also be inconsistent with the remedial goals of the FLSA, which we have deemed a ‘uniquely
protective statute.” Fisher, 948 F.3d at 603 (citing Cheeks, 796 F.3d at 207).

Refusing to impose a proportionality requirement is consistent with the broad, remedial
purposes of the FLSA:

In 1938, Congress enacted the FLSA to guarantee workers a fair day’s pay for a
fair day’s work and to guard against the evil of overwork as well as ‘underpay.” By
implementing a percentage cap on attorneys’ fees in FLSA actions, district courts
impede Congress’s goals by discouraging plaintiffs’ attorneys from taking on “run
of the mill” FLSA cases where the potential damages are low and the risk of
protracted litigation high. Fee awards in wage and hour cases should encourage
members of the bar to provide legal services to those whose wage claims might
otherwise be too small to justify the retention of able, legal counsel.

Fisher, 948 F.3d at 603 (internal quotations omitted).

Thus, “[i]n advancing Congress’s goals under the FLSA to ensure a ‘fair day’s pay for a
fair day’s work,’ the law cannot be read to impose a proportional limitation based on the perceived
complexities of the litigation.” Id. As the Second Circuit explained, “if plaintiffs’ attorneys in these
so-called “run of the mill” FLSA actions are limited to a proportional fee of their client’s
recovery....no rational attorney would take on these cases unless she were doing so essentially pro
bono. Without fee-shifting provisions providing compensation for counsel, employees
like Fisher would be left with little legal recourse.” 1d.

Given this, the Second Circuit noted that:
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[W]e have long held -- and we reiterate today -- that a fee may not be reduced
merely because the fee would be disproportionate to the financial interest at stake
in the litigation. The Supreme Court, this Court, and district courts in this Circuit
have long recognized the significance of attorneys’ fees in civil rights cases and
have not hesitated to award or approve disproportionate fees to counsel.

Fisher, 948 F.3d at 604-05.

In light of this, the requested fee — which, as explained below, represents less than
Plaintiffs’ Counsel’s lodestar in this case — is reasonable because Plaintiffs’ Counsel worked
diligently to ensure recovery in this matter, which was far more complex than the “run of the mill”
FLSA action described in Fisher given that it involved the multiple claims including recorded and
unrecorded unpaid overtime work and miscalculation of the regular rate. Plaintiffs’ Counsel relied
on their expertise to achieve outstanding results for the Plaintiffs. Counsel’s work achieved the
FLSA’s purpose of guaranteeing these four essential workers in the City’s Fire Department receive
a fair day’s pay for a fair day’s work while guarding against the evil of overwork as well as
underpay. Finally, all Plaintiffs were informed of the attorneys’ fees and expenses being sought
by Plaintiffs’ Counsel under the Settlement Agreement, and the Plaintiffs approved this amount.
GKM Decl., 4 4.

Additionally, the Plaintiffs entered into retainer agreements with Counsel providing:

In consideration of the services of [McGillivary Steele Elkin LLP], and other such
law firms with whom they deem necessary to work on my case such as Spivak
Lipton, LLP of New York City, I agree to pay such attorneys 33 5% (thirty-three
and '3 percent) of my total gross recovery (inclusive of attorneys’ fees recovered
from defendants) as attorneys’ fees. In the event that [McGillivary Steele Elkin
LLP] recovers attorneys’ fees from the defendants in this action, and such fees
equal or exceed the contingent fee, I will not be assessed any attorneys’ fees.

See, Exhibit 5. Here, 33 and Y5 percent of the total recovery, $429,901.18, is equal to $143,300.39.
Thus, because Defendant has agreed to pay $261,416.53 in attorneys’ fees, the Plaintiffs will not
have a contingency fee deducted from their backpay and liquidated damages recovery in order to
cover attorney fees.

4. The Risk of Litigation

Plaintiffs’ Counsel undertook to prosecute this action without any guarantee of payment.
GKM Decl., 4 13. Plaintiffs’ Counsel was required to make a significant investment of time and
resources without a guarantee of any kind. The claims of the four individual Plaintiffs would have
been hard fought at trial by Defendant, and Defendant would have attempted to move for judgment
as a matter of law and reduce or eliminate the damages owed to the Plaintiffs. Accordingly,
Plaintiffs’ Counsel faced significant obstacles of recovery for all Plaintiffs absent settlement.

5. The Quality of Representation

As described fully in the Declarations of Gregory K. McGillivary and Hope Pordy,
Plaintiffs’ counsel are nationally-recognized experts in the FLSA and wage and hour law, and their
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expertise benefited the Plaintiffs greatly. For example, Plaintiffs’ Counsel Gregory K. McGillivary
has litigated hundreds of FLSA cases and is the author of the government chapter in the treatise
“The Fair Labor Standards Act,” E. Kearns, and Plaintiffs benefited from this level of expertise.
GKM Decl., 9§ 14-24; See also Pordy Decl., 99 3-11, 18.

6. Public Policy Weighs in Favor of Approving the Fee

As described above, the risk in this case was high and the work performed by Plaintiffs’
Counsel significant. Plaintiffs’ case was not quite “run of the mill,” in that Plaintiffs presented
claims based on multiple theories of liability, which involved extensive work to date and would
involve additional extensive work to present at trial. As such, Plaintiffs’ Counsel vindicated the
rights of those whose wage claims might otherwise be too small to justify the retention of able,
legal counsel through the use of a collective proceeding. This advances the broad remedial public
policy purposes of the FLSA.

7. A Lodestar Cross-Check Support the Fees Requested

A lodestar cross-check will further demonstrate that the Settlement is fair and reasonable
based on approved fee awards within the Second Circuit. The lodestar multiplier is calculated by
dividing the fee award by the lodestar (the reasonable hours billed multiplied by a reasonable
hourly rate). James v. China Grill Mgmt., 2019 U.S. Dist. LEXIS 72759, 2019 WL 1915298 at *8
(S.D.N.Y. 2019). “Where the lodestar method is used as a mere cross-check, the hours documented
by counsel need not be exhaustively scrutinized by the district court. Instead, the reasonableness
of the claimed lodestar can be tested by the court’s familiarity with the case.” Bryant v. Potbelly
Sandwich Works, LLC, 2019 WL 1915298, at *19 (S.D.N.Y. 2020).

“Courts in this Circuit regularly award lodestar multipliers from two to six times lodestar
with some courts approving fee requests that are up to eight times the lodestar, and in some cases,
even higher....” Bryant, 2020 U.S. Dist. LEXIS 21900, at *19-20.

Multiplying the hourly rates here by the hours of work performed results in a lodestar of
$391,173.55.2 Here, the Settlement provides for $261,416.53 in attorneys’ fees. Thus, Plaintiffs’
Counsel’s lodestar is a negative 1.5X multiplier. “Where a percentage fee is on the higher end of
the range of reasonable fees but still represents a negative multiplier to the total lodestar, there is
‘no real danger of overcompensation.” Id. Moreover, the amount and reduction were negotiated
with Defendant’s counsel to reach an amount that was fair and reasonable.

Notably, Plaintiffs’ Counsel negotiated a significant reduction in fees when Defendant
reduced their lodestar in connection with work performed on behalf of individuals who were
voluntarily dismissed due to their inability to participate in discovery and other difficulties of
litigation during the height of the COVID-19 pandemic. GKM Decl. § 28. When Plaintiffs’
Counsel sent the opening offer on February 23, 2021, their fees were $330,843.25, and Defendant

2 Attached to the Declaration of Gregory K. McGillivary (Exhibit 3) are the fee and expense
listings for services performed by McGillivary Steele Elkin LLP as Attachment A. Attached to
the Declaration of Hope A. Pordy (Exhibit 4) are the fee and expense listing for services
performed by Spivak Lipton LLP as Attachment A.
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ultimately agreed to $261,416.53. Id. Plaintiffs’ Counsel did not seek the payment of fees and
expenses for time spent and costs incurred since February 23, 2021. Id.

As set forth in Sections III(A) and (B), Plaintiffs’ counsel zealously and skillfully litigated
this collective action with no guarantee of success and in response to the Defendant’s vigorous
defense. Moreover, the Plaintiffs achieved an outstanding degree of success in recouping unpaid
overtime wages. Under these circumstances, a lodestar cross check supports the attorneys’ fees
requested.

C. Approval of Plaintiffs’ Counsel’s Expenses is Warranted

In this litigation, Plaintiffs’ Counsel has incurred $27,116.31, in out-of-pocket expenses.
GKM Decl. q 32, Ex. 3; Pordy Decl. 99 12, 14, Ex. 4. Counsel are entitled to reimbursement of
litigation expenses from the settlement fund. 29 U.S.C § 216(b). Plaintiffs’ Counsel’s expenses,
including experts, copying, electronic research, travel and printing, were reasonable and necessary
to counsel’s representation of Plaintiffs. McGreevy v. Life Alert Emergency Response, Inc., 258 F.
Supp. 3d 380, 390 (S.D.N.Y. 2017) (awarding expenses for experts, copying, electronic research,
travel and printing, and other out-of-pocket expenses).

1I. Conclusion

For all of the above reasons, the parties believe that this Settlement is a favorable outcome
and will appropriately compensate Plaintiffs for the overtime pay issues that are the subject matter
of this litigation. Accordingly, the parties respectfully submit that the Settlement, in its entirety, is
fair and reasonable and should be approved by the Court.

Sincerely,

MCcGILLIVARY STEELE ELKIN LLP

Gregoryé K. McGillivary

cc: All Counsel of Record (via ECF)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CHRISTOPHER VIERA, et al.,

Plaintiffs, SETTLEMENT AGREEMENT

_against_ 19 Civ. 05773 (SDA)

THE CITY OF NEW YORK,

Defendant

SETTLEMENT AGREEMENT

This Settlement Agreement (“Agreement”) is made and entered into by and among the
Plaintiffs in the above-captioned case, who are identified in Exhibit A attached hereto, and who
are all persons who have timely consented to be party Plaintiffs in the above-captioned case, and
Defendant, the City of New York and all other New York City departments, commissions,
agencies, related entities, predecessors, successors, trustees, members, officers, directors and
employees, agents, assigns, representatives, employee benefit plans and the trustees,
administrators, and fiduciaries of such plans (hereinafter collectively referred to as “Defendant”),
and is based on the following:

L. RECITALS
1.1 Plaintiffs are four individuals employed or formerly employed by the Defendant. On
June 20, 2019 and July 29, 2019, Plaintiffs filed their consent to sue forms with this Court in this
action. Exhibit A contains a list of all Plaintiffs and the dates on which they filed their consent forms

with this Court.
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1.2 Plaintiffs listed in Exhibit A have made certain allegations concerning their
employment with the Defendant regarding an asserted failure to pay wages and overtime
compensation in compliance with the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 ef seq.
(hereinafter referred to as the “Released Claims”).

1.3 Plaintiffs and Defendant (hereinafter collectively referred to as the “Parties) have
agreed to settle the matters in dispute between and among them pursuant to the terms of this
Agreement. Specifically, the Parties and their counsel have considered that the interests of all
concerned are best served by compromise, settlement, and dismissal of the Plaintiffs’ claims with
prejudice. The Parties have concluded that the terms of this Agreement are fair, reasonable,
adequate, and in the Parties’ mutual best interests.

1.4  The Parties, through their counsel, hereby seek judicial approval of this Settlement
Agreement. In the event the proposed settlement contained in this Agreement does not become
effective in accordance with the terms hereof, is not finally approved, is terminated, cancelled or
otherwise fails to become effective for any reason, this Agreement will no longer have any effect
and the Parties will revert to their respective positions as of the date and time immediately prior to
the execution of this Agreement.

II. PAYMENT AND DISTRIBUTION

2.1 In consideration for the terms, conditions and promises in this Agreement, Defendant
shall, in accordance with the paragraphs in this section pay or will cause to be paid to Plaintiffs
$429,901.18 to resolve all claims for FLSA damages allegedly accruing for the period from June
20, 2016 through July 20, 2021 (“the Settlement Amount”), inclusive of backpay, liquidated
damages, attorneys’ fees and litigation expenses. The Settlement Amount will be divided and

distributed to Plaintiffs as follows:
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(a) $74,404.39 (“the Backpay Amount”), less all applicable deductions and
withholdings for each individual plaintiff, to be divided among the Plaintiffs in accordance with
Plaintiffs’ Counsel’s instructions regarding each Plaintiff’s share of the backpay award. For
currently employed (active) Plaintiffs, Defendant will issue those Plaintiffs a set of payroll checks
and/or stubs for direct deposit payments or regular payroll checks. For separated (inactive) Plaintiffs,
Defendant will issue Plaintiffs’ counsel a lump sum payment, deductions and withholdings for each
individual Plaintiff, along with a listing of backpay amounts owed to each inactive employee after
deductions, and a listing of the deductions and withholdings for each Plaintiff. Plaintiffs’ Counsel
will distribute the net backpay payments to inactive Plaintiffs.

(b) one check in the amount of $355,496.79 constituting liquidated damages,
attorneys’ fees and litigation expenses (“Lump Sum Amount”) payable to Plaintiffs' Counsel
McGillivary Steele Elkin LLP for distribution to the plaintiffs as follows:

6)) $66,963.95 of the Lump Sum Amount will be distributed to the
Plaintiffs in accordance with Exhibit A as liquidated damages;

(i1) $261,416.53 of the Lump Sum Amount will be distributed to
Plaintiffs’ counsel as attorneys’ fees; and

(ii1) $27,116.31 of the Lump Sum Amount will be distributed to
Plaintiffs’ Counsel for reimbursement of litigation expenses.

(c) The individual amount of backpay and liquidated damages to be awarded to
each Plaintiff were calculated by Plaintiffs’ Counsel based on the actual payroll records of each
Plaintiff as provided by the City, and are set forth as an attachment to this Settlement Agreement as
Exhibit A. These amounts are agreed to among the Parties to compromise, settle and satisfy the
Released Claims and liquidated damages related to the Released Claims.

2.2 Within five (5) days of the date that the Court enters an Order finally approving this
Agreement, the Plaintiffs shall tender, by overnight mail, e-mail attachment or hand-delivery, to
Defendant’s attorneys, the following document to effectuate payment of the settlement amounts

referenced in paragraph 2.1: a listing of the distribution amounts to each individual Plaintiff along
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with each Plaintiff’s social security number and current addresses for Plaintiffs who are no longer
employed by Defendant. Defendant shall issue payment by distributing the backpay amounts (not
liquidated damages) in regular payroll checks or direct deposit payments directly to active Plaintiffs
and issuing a lump sum payment to Plaintiffs’ Counsel for the backpay amounts owed to separated
(inactive) employees, and by providing by check to Plaintiffs' law firm, McGillivary Steele Elkin
LLP, the Lump Sum Amount for all of the Plaintiffs as specified in paragraph 2.1. In the event that
a Plaintiff’s backpay amount or liquidated damages amount will be reduced as the result of wage
garnishment, lien or judgment (to the extent set forth in paragraph 2.1), Defendant’s counsel shall
make a good faith effort to provide Plaintiffs’ counsel with: (1) the name of the Plaintiff; and (2) the
amount of the reduction and the nature of the reduction at or before the time the payment is made
by Defendant. The Settlement Amount will be paid within 90 days of the date that the Court enters
an Order finally approving this Agreement.

23 Defendant will forward the Lump Sum Amount payable to McGillivary Steele Elkin
LLP as Plaintiffs’ Counsel via First Class United States Mail, and Plaintiffs’ Counsel shall be
responsible for distributing to each Plaintiff listed in Exhibit A his respective share of the Liquidated
Damages Amount. Defendant will notify Plaintiffs’ counsel, at least 14 calendar days prior to
distribution of the backpay amount, of the exact date when each active (employed) Plaintiff will be
paid. At the time of payment, the Defendant will provide Plaintiffs’ Counsel with a listing of the
withholdings and deductions for separated (inactive) employees, and the net backpay amount for
each separated (inactive) Plaintiff and Plaintiffs’ Counsel will provide this information to separate
(inactive) Plaintiffs. Defendant will provide a list to Plaintiffs’ Counsel of the Plaintiffs who are
paid by direct deposit and the Plaintiffs who are paid via payroll check so that Plaintiffs’ counsel
can verify payment.

2.4 For purposes of computing damages, "the relevant recovery period" for calculating
each individual Plaintiff’s recovery begins three years prior to the date when each Plaintiff's Consent
to Sue form was filed with the Court, or the date on which any Plaintiff began working for the New

York City Fire Department as a Motor Vehicle Operator or Laborer, whichever is later. Each



Case 1:19-cv-05773-SDA Document 115-1 Filed 07/20/21 Page 6 of 13

individual Plaintiff’s recovery ends on July 20, 2021, or the date on which any Plaintiff ceased
working for the New York City Fire Department as a Motor Vehicle Operator or Laborer, whichever

is earlier.
2.5 Plaintiffs and their counsel, McGillivary Steele Elkin LLP and Spivak Lipton LLP,

will defend, release, and hold Defendant harmless from any and all claims or causes of action
arising from the distribution of settlement funds.

2.6 Defendant shall distribute W-2 forms to the Plaintiffs reflecting the backpay
payments made under Paragraphs 2.1(a) in this Agreement. Plaintiffs’ Counsel shall distribute to
each Plaintiff receiving a liquidated damage award a Miscellaneous Income Form 1099 reflecting
the amount paid to the Plaintiff as liquidated damages and their proportional share of the attorneys’
fees paid. Each Plaintiff agrees that he or she will be responsible for his or her individual tax
liability associated with the payments made to him or her under this Agreement. Plaintiffs and
Plaintiffs’ Counsel agree that they shall indemnify and hold harmless Defendant in the event of
any dispute concerning whether taxes are owed by any Plaintiff on the liquidated damages paid as
part of the settlement.

2.7 All payments to Plaintiffs shall be deemed to be paid solely in the year in which such
payments are actually received by Plaintiffs. It is expressly understood and agreed that the receipt
of such settlement payments will not entitle any Plaintiff to additional compensation or benefits
under any bonus, contest, or other compensation or benefit plan or agreement in place during the
period covered by the Agreement, nor will it entitle any Plaintiff to any increased retirement or
matching benefits, or deferred compensation benefits. It is also expressly understood and agreed
that no pension contributions shall be taken from the backpay payments. It is the intent of this
Agreement that the settlement payments provided for in this Agreement are the sole payments to be

made to the Plaintiffs, and that the Plaintiffs are not entitled to any new or additional compensation
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or benefits as a result of having received payment pursuant to this Agreement (notwithstanding any
contrary language or agreement in any benefit or compensation plan document that might have been
in effect during the time period beginning three (3) years prior to the filing date of each Plaintiff’s
consent to sue form through July 20, 2021). Plaintiffs specifically waive entitlement to such benefits
and in additional consideration for the mutual covenants made in this Agreement, hereby agree not
to bring any further action against Defendant or any retirement or welfare benefit plan maintained
by Defendant or any of its affiliates for additional benefits as a result of any additional compensation
paid as a result of this Agreement. This Agreement may be used by the Defendant or by any benefit
plan or fiduciary thereof as a complete and absolute defense to any such claim.

III. RELEASE AND COVENANT NOT TO SUE

3.1 All Plaintiffs for themselves, and their spouses and families, attorneys (if any),
agents, executors, administrators, personal representatives, heirs, successors, any future estates,
assigns and beneficiaries, and any and all of them (collectively, the “Releasers”), voluntarily and
with the advice of counsel, fully and forever release, acquit, and discharge the Defendant, their
present or former officers, directors, subsidiaries, affiliates, partners, employees, agents, attorneys,
accountants, executors, administrators, personal representatives, heirs, successors and assigns, and
any or all of them and all persons acting by, through, under, or in concert with any of them
(collectively, the “Releasees”), in their personal, individual, official and/or corporate capacities,
from all wage and hour claims asserted in the Lawsuit, and all federal, state and/or local statutory
wage and hour claims that could have been asserted in the Lawsuit arising from the beginning of
time up to and through July 20, 2021.

3.2 All Plaintiffs shall be deemed to and shall have waived, released, discharged and

dismissed all Released Claims as set forth in Paragraph 3.1, with full knowledge of any and all rights
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they may have, and they hereby assume the risk of any mistake in fact in connection with the true
facts involved or with regard to any facts which are now unknown to them.

33 All Plaintiffs understand and agree that to the fullest extent permitted by law, they
are precluded from filing or pursuing any legal claim or action of any kind against any entity at any
time in the future, or with any federal, state or municipal court, tribunal or other authority arising
out of the Released Claims for the time period beginning three (3) years prior to the filing date of
each Plaintiff’s Consent to Sue form through July 20, 2021, with respect to the claims asserted in
this Lawsuit. Excluded from this release and covenant not to sue is any right or claim that cannot be
waived by law, including but not limited to the right to file a charge with or participate in an
investigation conducted by government agencies. All Plaintiffs are waiving, however, any right to
monetary recovery should any agency pursue any claims on their behalf with respect to the Released
Claims for the time period beginning three (3) years prior to the filing date of each Plaintiff’s
Consent to Sue form through July 20, 2021.

3.4  All Plaintiffs agree that they are entering into this Agreement knowingly, voluntarily,
and with full knowledge of its significance. Each Plaintiff affirms that he/she has not been coerced,
threatened, or intimidated into agreeing to the terms of this Agreement, and he/she has been advised
to consult with their attorney should they have any questions.

IV.  DISMISSAL OF CLAIMS

4.1 Plaintiffs agree to dismissal of all claims asserted in the Lawsuit against Defendant
as specified in paragraph 3.1 with prejudice, in accordance with the attached Agreed Order of

Dismissal with Prejudice.
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V. NO ADMISSION OF LIABILITY

5.1 Nothing contained herein shall be deemed to be an admission by the City of New
York, or any of the present or former officials, employees, representatives and agents of the City
of New York of the truth of any of the allegations contained in the complaint, or an admission that
Defendant or any of the present or former officials, employees, representatives and agents of the
City of New York have in any manner or way violated Plaintiffs’ rights, or the rights of any other
person or entity, as defined in the constitutions, statutes, ordinances, rules or regulations of the
United States, the State of New York or the City of New York. This Agreement shall not be
admissible in, nor is it related to, any other litigation or settlement negotiations, except that this
Agreement may be used by either party in connection with any subsequent action or proceeding

relating solely to the enforcement of this Agreement.

VI. NORETALIATION

6.1 The Defendant agrees not to retaliate against nor take any action against any Plaintiff
employe e Defendant for pursuing claims in this action or for otherwise participating in the
ployed by the Defendant for p gcl th t for oth participating in th

lawsuit.

VII. CONTINUED JURISDICTION

7.1 The U.S. District Court for the Southern District of New York shall have continuing
jurisdiction to construe, interpret and enforce the provisions of this Agreement, and to hear and
adjudicate any dispute or litigation arising from this Agreement or the issues of law and facts
asserted in or related to the instant action.

VIII. PARTIES’ AUTHORITY

8.1 The signatories hereby represent that they are fully authorized to enter into this

Agreement and to bind the Parties hereto to the terms and conditions hereof. The Parties
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acknowledge that the Court will review this Agreement pursuant to Cheeks v. Freeport Pancake
House, Inc., 796 F.3d 199, 206 (2d Cir. 2015). Plaintiffs’ counsel represents that they have notified
the Plaintiffs of the terms of this Agreement and all Plaintiffs agree to its terms.

8.2 All of the Parties acknowledge that they have been represented by competent,
experienced counsel throughout all negotiations which preceded the execution of this Agreement,
and this Agreement is made with the consent and advice of counsel who have jointly prepared this
Agreement.

IX. MUTUAL FULL COOPERATION

9.1 The Parties agree to use their best efforts and to fully cooperate with each other to
accomplish the terms of this Agreement, including but not limited to, execution of such documents
and to take such other action as may reasonably be necessary to implement and effectuate the terms
of this Agreement.

X. ENFORCEMENT ACTIONS

10.1 In the event that one or more of the Parties to this Agreement institutes any legal
action, arbitration, or other proceeding against any other party or parties to enforce the provisions
of this Agreement, the successful party or parties shall be entitled to recover from the unsuccessful
party or parties’ reasonable attorneys’ fees and costs, including expert witness fees incurred in
connection with any enforcement actions.

XI. MODIFICATION

11.1  This Agreement and its attachments may not be changed, altered, or modified, except

in writing and signed by the Parties hereto, and approved by the Court.
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XII. ENTIRE AGREEMENT

12.1 This Agreement and its attachments constitute the entire agreement between the
Parties concerning the subject matter hereof. No extrinsic oral or written representations or terms
shall modify, vary or contradict the terms of this Agreement. In the event of any conflict between
this Agreement and any other settlement-related document, the Parties intend that this Agreement
shall be controlling.

XIII. CHOICE OF LAW/JURISDICTION

13.1 This Agreement shall be subject to, governed by, construed, enforced, and
administered in accordance with the laws of the State of New York, both in its procedural and
substantive aspects, and shall be subject to the continuing jurisdiction of the United States District
Court for the Southern District of New York. This Agreement shall be construed as a whole
according to its fair meaning and intent, and not strictly for or against any party, regardless of who
drafted or who was principally responsible for drafting this Agreement or any specific term or
condition thereof.

XIV. VOIDING THE AGREEMENT

14.1 Inthe event this Agreement, or any amended version agreed upon by the Parties, does
not obtain judicial approval for any reason this Agreement shall be null and void in its entirety,

unless expressly agreed in writing by all Parties.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the undersigned have duly executed this Agreement as of the

date indicated below:

&

Laura C. Williams

The City of New York

Law Department

100 Church St., Room 2-102
New York, NY 10007

Dated: July 20, 2021

Attorney for Defendant

Gregory K. McGillivary

Hillary D. LeBeau

Chelsea M. Williams

MCGILLIVARY STEELE ELKIN LLP
1101 Vermont Ave., N.W.

Suite 1000

Washington, DC 20005

Dated: July 20, 2021

Ao Poy
Hope Pordy v
Elizabeth Sprotzer
SPIVAK LIPTON LLP
1700 Broadway

Suite 2100

New York, N.Y 10019

Dated: July 20, 2021

Attorneys for Plaintiffs

11
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CHRISTOPHER VIERA, et al., ’
Plaintiffs,
-against-
THE CITY OF NEW YORK, 19 Civ. 05773 (SDA)
Defendant
X

AGREED ORDER OF DISMISSAL WITH PREJUDICE

This case having come before the Court upon the joint request of Plaintiffs and Defendant,
the Court having been advised of and considered the Settlement Agreement dated July 20, 2021,
entered into by and among Plaintiffs and Defendant that has resulted from arm’s length settlement
negotiations, and upon the joint application of Plaintiffs and Defendant, by their Attorneys, seeking
review and approval by the Court thereof, and based on the entire record, it is hereby ORDERED,
ADJUDGED, AND DECREED as follows:

1. The Court approves and adopts the terms of the Settlement Agreement entered into
between the Parties to the above captioned case. Recognizing that there has been, and there is no
admission of liability by Defendant, the Settlement Agreement reflects a fair, reasonable, and
appropriate compromise deemed in the best interest of the Parties and is in accordance with law.

2. Consistent with the Settlement Agreement, this action is hereby dismissed with
prejudice. The Court will retain jurisdiction over the parties to the Agreement for the purpose of
interpretation and compliance with the Agreement and Agreed Order of Dismissal with Prejudice.

SO ORDERED:

This day of ,2021.

Hon. Stewart D. Aaron, U.S.M.J.



