Case 2:20-cv-00499 Document 1 Filed 10/06/20 Page 1 of 10 PagelD# 1

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION
1. TIFFANY STUART
2. STEPHANIE ADAMS
3. ALYSSA BABCOCK
4. MEGAN BEATTY
5. CHRISTINE CHERRY CIFELLI
6. LAUREN COLLINS
7. MADALYN DUBINSKY
8. MADISON GRAY Civil Action No. 2:20-cv-499
9. MELANIE GRAY JURY TRIAL DEMANDED
10. JOSEPH HOOFLONG
11. LAUREL LAPP
12. THOMAS SASSO
13. BRYAN SPRUILL
14. ANDREA VAHEY
Plaintiffs,

V.

CITY OF PORTSMOUTH, VIRGINIA

N N N N N N N N N N N N N N N N N N N N N N S N N N N N N N N N N N N

Defendant.

COMPLAINT
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INTRODUCTION

Plaintiffs, by and through their counsel, respectfully submit their complaint against
Portsmouth, Virginia, and state as follows:

PARTIES

1. The Plaintiffs are current and former employees of the Defendant, City of
Portsmouth, Virginia (“Defendant” or “City”), who bring this action under the Fair Labor
Standards Act (“FLSA”) and the Virginia Gap Pay Act (“VGPA”) against Defendant, on behalf
of themselves and other similarly situated employees, because of Defendant’s unlawful
deprivation of Plaintiffs’ rights to overtime compensation.

2. Defendant operates Portsmouth Fire, Rescue, and Emergency Services, the
department responsible for emergency medical responses, fire fighting, and other emergency
services.

3. At all times material herein, Defendant has employed the Plaintiffs in the position
of Paramedic in the Portsmouth Fire, Rescue and Emergency Services. The exact dates of the
Plaintiffs’ employment are in the custody and control of the Defendant and the Defendant knows
specifically what dates each of the Plaintiffs has been a Paramedic during the recovery period.

4. The Plaintiffs bring this action for a declaratory judgment under 28 U.S.C. § 2201
for backpay compensation, liquidated damages, attorneys’ fees and costs, and other relief
available under the FLSA, as amended, 29 U.S.C. § 201, ef seq., and the VGPA, Va. Code § 9.1-
700 et. seq.

5. The Plaintiffs who are identified in the caption of the Complaint have given their
written consent to be party Plaintiffs in this action, pursuant to 29 U.S.C. § 216(b). Such written

consents are appended to this Complaint as Exhibit A.
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6. At all times material herein, all Plaintiffs have been “employees” within the
meaning of the FLSA, 29 U.S.C. § 203(e)(1) and have been “fire protection employees” within
the meaning of the VGPA, Va. Code § 9.1-700.

7. Defendant is a municipal corporation under the laws of the Commonwealth of
Virginia, with the power to sue and be sued in its own name, and, at all times material herein,
Defendant has been a “public agency” and “employer” within the meaning of the FLSA, 29
U.S.C. § 203(x), 203(d). Defendant is, and was at all times material hereto, an employer within
the meaning of Virginia Code Section 9.1-700 et seq. Defendant has a principal office and place
of business located within the United States District Court for the Eastern District of Virginia, at
the Portsmouth City Hall, 801 Crawford Street, Portsmouth, VA 23704.

JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction over Plaintiffs’ FLSA action pursuant to
28 U.S.C. § 1331 and 29 U.S.C. § 216(b). The Court has supplemental jurisdiction over
Plaintiffs’ Virginia law claim pursuant to 28 U.S.C. § 1367.

9. A substantial part of the events giving rise to Plaintiffs’ claims occurred in this
District. The unpaid wages sought in this action were earned in this District. Venue is proper in
this District pursuant to 28 U.S.C. § 1391.

FACTS

10. In the time period of October 6, 2017, through the present, as well as before, the
Plaintiffs have worked for the Defendant. Specifically, the County employs or has employed
Plaintiffs as “Paramedics” in Portsmouth Fire, Rescue and Emergency Services.

11.  Within the last three years, while assigned to the position of Paramedic, Plaintiffs’

primary job duty has been, and remains, to provide emergency medical and trauma-related
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assistance to the sick and injured. To that end, Plaintiffs and other similarly situated employees
have diligently executed their job duties on behalf of their employer and the citizens of
Portsmouth, Virginia, responding to emergency calls, and treating critical and traumatic injuries,
among other duties critical to public health and safety. Plaintiffs are single-role Paramedics.

12. During the relevant time, while working as Paramedics on behalf of Defendant,
the Plaintiffs and other similarly situated employees have been assigned to work and in fact did
work a regular repeating schedule over a 14-day period. During the first week of the schedule,
Plaintiffs have been scheduled to work three 12-hour shifts (totaling 36 hours) and during the
second week of the schedule, Plaintiffs have been scheduled to work four 12-hour shifts (totaling
48 hours).

13.  As aresult of this shift schedule, Plaintiffs and other similarly situated employees
are regularly scheduled to work either 36 hours or 48 hours each week. Each repeating two-week
cycle has included one week with 36 hours of regularly scheduled work and one week with 48
hours of regularly scheduled work. The 36-hour scheduled week is referred to as the “short”
workweek, whereas the 48-hour scheduled week is referred to as the “long” workweek.

14.  During all relevant times, Defendant has purported to use a 40-hour overtime
threshold pursuant to 29 U.S.C. § 207(a) for determining Plaintiffs’ and other similarly situated
employees’ overtime compensation under the FLSA.

15.  During all relevant times, Defendant has not provided overtime compensation at a
rate of one and one-half-times the regular rate for hours worked during the long work period

when Plaintiffs and other similarly situated employees worked over 40 hours.
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16. During all relevant times, Defendant has not counted the hours in which Plaintiffs
and other similarly situated employees were in a paid leave status toward the 40-hour overtime
threshold.

17. At all relevant times, the Plaintiffs and other similarly situated employees have
worked additional overtime and/or unscheduled overtime. The exact work periods in which this
occurred can be determined by looking at the Plaintiffs’ payroll records, which are in the
possession, custody, and control of Defendant.

18.  Due to the regularly repeating schedules, as well as additional overtime shifts or
unscheduled overtime work, Plaintiffs and other similarly situated employees have regularly
worked, and continue to regularly work in excess of 40 hours in a week. At all relevant times,
Defendant has failed to pay the Plaintiffs and other similarly situated employees overtime pay at
the rate of one and one-half times their regular rate of pay for all hours of work performed when
the Plaintiffs have worked in excess of 40 hours in a week.

19. If Plaintiffs take leave and then work additional, unscheduled hours of work,
Defendant compensates Plaintiffs with only straight time compensation instead of time-and-a-
half overtime compensation for all unscheduled work hours, regardless of whether the hours are
in excess of 40 in a workweek.

20.  If Plaintiffs works additional, unscheduled hours during a short workweek, the
Defendant does not pay Plaintiffs at time-and-a-half their regular rate of pay for the hours
between 36 and 40.

21.  During a long work week, where the Plaintiffs are scheduled to work 48 hours, if

Plaintiffs take paid leave, Defendant does not consider the leave hours to be hours of work and
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does not compensate Plaintiffs with overtime for the regularly scheduled work hours above 40 in
the workweek.

22. Defendant’s actions in refusing to provide Plaintiffs and other similarly situated
employees the rights and protections provided under the FLSA and VGPA are willful in that
Defendant showed a reckless disregard for the FLSA and the VGPA. For example, Defendant
knowingly accepted the benefit of Plaintiffs’ regularly scheduled and unscheduled overtime from
at least October 6, 2017, without compensating Plaintiffs and other similarly situated employees
at the lawful overtime rate.

COUNT I
VIOLATION OF SECTION 207(a) OF THE FAIR LABOR STANDARDS ACT

23.  Plaintiffs re-allege, and incorporate by reference herein, paragraphs 1 through 22
of this Complaint.

24.  During the times that Plaintiffs and other similarly situated employees have
worked in excess of 40 hours in a workweek, Defendant has failed to provide Plaintiffs and other
similarly situated employees overtime pay at the rate of one and one-half times their regular rates
of pay for all hours Plaintiffs and other similarly situated employees have worked in excess of
the hourly standards set forth under 29 U.S.C. § 207(a).

25. Specifically, if Plaintiffs take paid leave and then work additional, unscheduled
hours of work within the same workweek, Defendant compensates Plaintiffs with only straight
time compensation instead of time-and-a-half overtime compensation for the unscheduled hours,
regardless of whether the actual hours worked, exclusive of paid leave, exceed 40 hours in a
work week.

26. By failing to pay the Plaintiffs and other employees similarly situated the

overtime pay required under the law, the Defendant has violated and is continuing to violate the
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provisions of the FLSA in a manner that is unreasonable, willful, and in bad faith. As a result, at
all times material herein, the Plaintiffs have been unlawfully deprived of overtime compensation
and other relief for the maximum period allowed under the law.

217. As a result of the Defendant's willful, unreasonable, and bad faith violations of the
FLSA, there have become due and owing to the Plaintiffs an amount that has not yet been
precisely determined. The employment and work records for the Plaintiffs (including time and
attendance records) are in the exclusive possession, custody, and control of the Defendant and
the Plaintiffs are unable to state at this time the exact amount owing to them. Defendant is under
a duty imposed under the FLSA, 29 U.S.C. § 211(c), and various other statutory and regulatory
provisions, to maintain and preserve payroll and other employment records with respect to the
Plaintiffs and other employees similarly situated from which the amount of Defendant's liability
can be ascertained.

28. Pursuant to 29 U.S.C. § 216(b), Plaintiffs are entitled to recover liquidated
damages in an amount equal to their backpay damages for Defendant’s failure to pay overtime
compensation.

29.  Plaintiffs are entitled to recover attorneys’ fees and costs under 29 U.S.C. §
216(b).

COUNT 2
VIOLATION OF THE VIRGINIA GAP PAY ACT

30.  Plaintiffs re-allege, and incorporate by reference herein, paragraphs 1 through 29
of this Complaint.

31. Defendant has failed to provide the Plaintiffs and other similarly situated
employees with the rights and protections provided under the VGPA, Virginia Code Section 9.1-

700 et seq.
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32. A fire protection employee is defined as “a paid firefighter, emergency medical
services provider, or hazardous materials worker who is (i) trained in fire suppression and has the
legal authority and responsibility to engage in fire suppression and is employed by a fire
department of an employer or (ii) engaged in the prevention, control, or extinguishment of fires
or response to emergency situations where life, property, or the environment is at risk. Va. Code
§ 9.1-700 (emphasis supplied).

33.  Plaintiffs and other similarly situated employees are employed by Defendant as
emergency medical services providers and respond to emergency situations where life, property,
or the environment is at risk. Thus, Plaintiffs are fire protection employees under Va. Code §
9.1-700, et. seq.

34. Va. Code Section 9.1-703 requires that "For purposes of computing fire protection
or law-enforcement employees' entitlement to overtime compensation, all hours that an
employee works or is in a paid status during his regularly scheduled work hours shall be counted
as hours of work."

35.  Defendant has failed to treat all paid leave hours as hours of work for purposes of
computing the Plaintiffs' entitlement to overtime. During a long work week, where the Plaintiffs
are scheduled to work 48 hours, if Plaintiffs take paid leave, Defendant does not consider the
leave hours to be hours of work and does not compensate Plaintiffs with overtime for the
regularly scheduled work hours above 40 in the workweek.

36.  Inaddition, Section 9.1-701 requires, inter alia, that Defendant pay time and one-
half for all hours of work between a Plaintiff’s regularly scheduled hours (e.g., 36 hours in a
workweek), and the hourly maximum set forth in the FLSA (e.g., 40 hours in a workweek).

Defendant has failed to pay Plaintiffs at a rate of one and one-half times the employee's regular
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rate of pay for all hours of work between the employee’s regularly scheduled hours of work and
the FLSA maximum when the Plaintiffs work additional hours.

37. By failing to pay the Plaintiffs and other employees similarly situated the
overtime pay required under state law, the Defendant has violated and is continuing to violate, in
a willful, unreasonable, and bad faith manner, the provisions of the VGPA. As a result, at all
times material herein, the Plaintiffs have been unlawfully deprived of overtime compensation
and other relief for the maximum period allowed under the law.

38. As a result of the Defendant's willful, unreasonable, and bad faith violations of
state law, there have become due and owing to the Plaintiffs an amount that has not yet been
precisely determined. The employment and work records for the Plaintiffs (including time and
attendance records) are in the exclusive possession, custody, and control of the Defendant and
the Plaintiffs are unable to state at this time the exact amount owing to them.

39. Pursuant to Va. Code Ann. § 9.1-704(A), the Plaintiffs are entitled to recover
liquidated damages in an amount equal to their back pay damages for the Defendant's failure to
pay overtime compensation.

40. Pursuant to Va. Code Ann. § 9.1-704(B), the Plaintiffs are entitled to recover
attorneys’ fees and costs.

DEMAND FOR A JURY TRIAL

Pursuant to Rule 38 of the Federal Rules of Civil Procedure and applicable law, all

Plaintiffs hereby demand that their claims be tried before a jury.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully pray that this Court:
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(a) Enter judgment declaring that the Defendant has willfully and wrongfully violated its
statutory obligations under federal and state law and deprived each of the Plaintiffs of
his/her rights;

(b) Order a complete and accurate accounting of all the unpaid compensation to which the
Plaintiffs are entitled;

(c) Award Plaintiffs compensatory relief in the form of unpaid compensation and liquidated
damages equal to their unpaid compensation;

(d) Award Plaintiffs interest on their unpaid compensation;

(e) Award Plaintiffs their reasonable attorneys’ fees to be paid by the Defendant, and the
costs associated with bringing this action; and

(f) Grant such other relief as may be just and proper.

DATE: October 6, 2020 Respectfully submitted,

/s/_T. Reid Coploff

T. Reid Coploff (VA Bar No. 78388)
MCcGILLIVARY STEELE ELKIN LLP
1101 Vermont Avenue, N.W.

Suite 1000

Washington, DC 20005

Phone: (202) 833-8855
trc@mselaborlaw.com

Counsel for Plaintiffs

10
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ATTACHMENT A TO CIVIL COVER SHEET
I(a): Plaintiffs:
Adams, Stephanie, M
Babcock, Alyssa, M
Beatty, Megan, C
Cherry Cifelli, Christie, L
Collins, Lauren, A
Dubinsky, Madalyn, E
Gray, Madison, S
Gray, Melanie, A
Hooflong, Joseph, E
Lapp, Laurel, J
Sasso, Thomas, T
Spruill, Bryan, T
Vahey, Andrea, L
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EXHIBIT A
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

1 hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

Nave ADINS STeEeHAIE MALE

Last Name First Middle

HoME ADDRESS | 200 Wwees fecih

Apartment/Unit
CpeRouTont Ve 2351 “Iale OFWIGHT
City State Zip Code County

1
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CONSENT TO SUE

REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia

state law and the Fair Labor Standards Act.

NAME ___ (3684Ce0y ALY A PN \CHELE
Last Name First Middle
HOME ADDRESS (o068  Baee o1
Apartment/Unit
ViRG A Befoy VA VHSL
City State Zip Code County

SIGNATURE /”’9\
“ IS




Case 2:20-cv-00499 Document 1-3 Filed 10/06/20 Page 4 of 15 PagelD# 16

CONSENT TO SUE

REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia

state law and the Fair Labor Standards Act.

NAME e adin Meann (athecing
Lakt Name Firgt Middle
HOME ADDRESS__ M\l Mle*™ < Aot R
. Apartment/Unit
\l"l—t e i’f v"ilf ﬁ(\“ 1\1[ ,"‘\S' ,»2;3 i"\ =] \
S j City State Zip Code County

SIGNATURE___/ 2o Loty
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

1 hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

“ \ L 3 5
NAMEQ\(\Q\‘(‘ “ L—\&T(\\\ L/\’\ { 15*1& L\«x AN
<7~ Last Name First 0 Middle
HOME ADDRESS [SCH  Oluewic ~ Ddwe
=== Apartment/Unit
— ] BAT
Ve Denaln Ve,  ~23US3
City State Zip Code County

‘ sioNaTURE (| L/Hm\t;p (,LL\ C\//J/L
;
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME ColLws LpuReN AsHLEY

Last Name First Middle

HOME ADDRESS ZA32 \eENwS ST

Apartment/Unit

Vi Repg  ua 22482
ity

State Zip Code County

SIGNA
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME _ Dubingiy Madain EhZaberh
Last Name First Middle

HOME ADDRESS 259! Raetord (owrr

Apartment/Unit

vina Beadn VA S35
City State Zip Code County

sIoNATURE (Ma M W
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME C’)\" 6\ N\Gb\ﬁaf\ g\\ﬁﬂ\ﬂb’(l\

“Yast Name First Middle
HOME ADDRESS 340 )(/O Oj ”\W\\)\{,}(OY\ AN(A = ﬁ{éf 201
Mol \Jp 92510 Ol Sl

0
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME 6’1’&1./[ M///MIZ A?M/

Last Name First Middle

HOME ADDRESS g09 Zﬂmlébenf;/ Lawe e
Smithteld Yo 23430 Tslod w,gm
City

State Zip Code County (/

SIGNATURE EZ{Z{@Q 421 ﬂ 4/%14
l
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME HD@QJ,\JQ <JOSZ A A

Last Name First Middle

nomE ADDRESS. S £ X D Hpv P-A

Popsapui b - Z870]

City State Zip Code County

Apartment/Unit

SIGNATURE@M
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME Lapp L AUl é}L Seanns

Lhst Name First Middle
nomeappress_ Y7 [0adec uwohes - MS s
partment/Unit
Sufll  yA a3y
City State Zip Code County

SIGNATURE~ — 5///%//[%
Cosae
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME SasSc Thowas Tedd
Last Name First Middle
HOME ADDRESS GoHd ifela Lane
Apartment/Unit
CheSepeake VA 2332
City v State Zip Code County

SIGNATURE W 7

!

Nl
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME N P€u; |} [Scwan Thoma$

" Last Name N7 First Middle

nome appress. @1S Piae Bend

Apartment/Unit
Chesageake VA 23320 DSA
City State Zip Code County

SIGNATURE
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

1 hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME S"’TA&Y“\" Tiffau Elizobeth
Last Name First ! Middle

HOME ADDRESS. 10/ HD”tJHNDM! L¥.
Chesapualee ™ VA 22225

City State Zip Code County

—— éwv/m ot
\

Apartment/Unit
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CONSENT TO SUE
REQUEST TO BECOME PARTY-PLAINTIFF
PORTSMOUTH SINGLE ROLE PARAMEDICS’ OVERTIME PAY

I hereby consent to become a party plaintiff in an action to recover overtime wages and other relief under Virginia
state law and the Fair Labor Standards Act.

NAME Vauey Awiga LyneTrE

LastiName First " Middle

HOME ADDRESS $4¢3  0RUN _ Avc

Apartment/Unit

JeRceuil VA 23502
City State Zip Code County

| SIGNATURELLV \/A—
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