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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Matthew A. Turner, et al.,  

 Plaintiffs, 

v. 

City of Flagstaff, an Arizona municipal 
corporation,  

  Defendant. 

Case No: CV-18-08227-DWL 
 
 

JOINT MOTION TO APPROVE 
SETTLEMENT AND DISMISS 

ALL CLAIMS WITH PREJUDICE  
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Defendant City of Flagstaff (the “City”) and Plaintiffs Mathew Turner, et al 

(collectively, “Plaintiffs”) jointly ask this Court to approve the parties’ settlement and 

dismiss all claims in this action with prejudice. 

MEMORANDUM OF LAW 

Plaintiffs filed this action in September 2018, alleging that the City miscalculated 

overtime owed to fire fighters based on certain assignment premiums, thereby resulting in 

underpayments in violation of the Fair Labor Standards Act (“FLSA”).  See 29 U.S.C. § 

201 et seq.  Upon investigation, the City discovered an error in its methodology for 

calculating the amount of overtime pay due. As a result of the error, the firefighters were 

underpaid in some instances and overpaid in others.  Thus, a genuine dispute exists as to 

the amount of Plaintiffs’ alleged damages.  In addition, the City contends that it acted in 

good faith at all material times and with the intent to comply with the FLSA, so 

liquidated damages are not available.  29 U.S.C. § 260.  Furthermore, the City strongly 

contests any allegations of willful violations.   

In an effort to avoid the costs and uncertainty of litigation, the parties have 

carefully and exhaustively negotiated a settlement in this action.  They have agreed to 

resolve the disputed factual and legal issues on the terms set forth in the attached 

Settlement Agreement and Release.  See Exhibit 1. 

As the Eleventh Circuit Court of Appeals explained in Lynn’s Food Stores, Inc. v. 

United States, 679 F.2d 1350, 1353 (l1th Cir. 1982), in the “context of suits brought 

directly against their employer under Section 216(b) to recover back wages for FLSA 

violations,” the parties must present any proposed settlement to the district court, which 

“may enter a stipulated judgment after scrutinizing the settlement for fairness.”  See also 

Seminiano v. Xyris Enter., Inc., 602 F. App'x 682, 683 (9th Cir. 2015) (“FLSA claims 

may not be settled without approval of either the Secretary of Labor or a district court.”).  
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This Court should find that the settlement in this case is fair and approve the 

settlement.  Specifically, the settlement resolves a “bona fide dispute between the parties 

with respect to [the] amount due under the (FLSA).”  Lynn’s Food Stores, 679 F.2d at 

1353 n.8.  Among other defenses, the City contends that Plaintiffs were overpaid at times, 

that it acted in good faith, and that there was no willful violation of the FLSA.  Thus, the 

parties anticipate significant disputes as to the amount of Plaintiffs’ alleged damages.  

As a further indication of the fairness of the settlement, Plaintiffs are represented 

by experienced counsel, who, in the “adversarial context of a lawsuit,” negotiated for 

Plaintiffs “a reasonable compromise of disputed issues.”  Id. at 1354. 

The amount of the settlement also demonstrates that approval should be granted. 

The parties engaged in negotiations and reached an agreement on an overtime calculation 

methodology that the parties agree complies with the FLSA. The parties used that agreed-

upon methodology to calculate the individual damages for each Plaintiff for each 

individual FLSA work period during the case’s recovery period.  It is these calculations, 

using the agreed-upon methodology, that form the basis of this settlement. Here, despite 

the uncertainty associated with this litigation, the settlement includes a payment of the 

full amount sought by Plaintiffs for unpaid overtime for a period of three years for each 

FLSA work period in which the calculations showed an underpayment of FLSA 

overtime, an equal sum for liquidated damages, and reasonable attorneys’ fees and costs.  

See Ex. 1.  Other indicia of fairness are also present, including the facts that the parties 

investigated the issues; that the settlement will conserve substantial time and expense by 

eliminating the need for costly discovery and a trial on the merits; and that, by settling, 

Plaintiffs have avoided a significant delay in receiving any possible recovery. 

As the court recognized in Lynn’s Foods, settlements in the context of litigation 

where there are bona fide issues in dispute, and where employees are represented by “an 

attorney who can protect their rights under the statute,” are to be approved by district 
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courts “in order to promote the policy of encouraging settlement of litigation.”  679 F.2d 

27 at 1354.  These precise circumstances exist here.  Accordingly, the parties respectfully 

ask the Court to approve the terms set forth in the Settlement Agreement and Release and 

grant dismissal of this matter with prejudice. 

RESPECTFULLY SUBMITTED this 7th day of August 2019. 

 
PIERCE COLEMAN PLLC 
 
By: /s/Stephen B. Coleman               
Stephen B. Coleman     
Kylie C. TenBrook 
7730 E. Greenway Road, Suite 105 
Scottsdale, Arizona 85260 
Attorneys for Defendant 
 
 

McGILLIVARY STEELE ELKIN 
LLP 
 
By: /s/ T. Reid Coploff (w/permission)       
T. Reid Coploff 
John W. Stewart 
1101 Vermont Avenue, N.W., Ste. 1000 
Washington, D.C.  20005 
Attorneys for Plaintiffs 
 

CURRY, PEARSON & WOOTEN, 
PLC 
 
Michael W. Pearson 
814 W. Roosevelt 
Phoenix, Arizona 85007 
Attorneys for Plaintiffs    
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on August 7, 2019, I electronically transmitted the attached 
document to the Clerk’s Office using the ECF System for filing, and served on counsel via 
the Court’s CM / ECF System. 

  
Stephen B. Coleman     
Kylie C. TenBrook 
7730 E. Greenway Road, Suite 105 
Scottsdale, Arizona 85260 
Attorneys for Defendant 
 
 
By:  /s/T. Reid Coploff   
 
4847-1221-3148, v. 1 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Matthew A. Turner, et al.,  
 Plaintiffs, 

v. 

City of Flagstaff, an Arizona municipal 
corporation,  

  Defendant. 

Case No: CV-18-08227-DWL 
 
 

PROPOSED ORDER  

 

 [PROPOSED] ORDER 

The Court carefully reviewed the Joint Motion to Approve Settlement and Dismiss All 

Claims with Prejudice (“Motion”) and Proposed Order, the Settlement Agreement, and relevant 

Exhibits.  

Based upon a review of the record, and good cause appearing, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows;  

1. The Settlement Agreement, which is incorporated herein by reference, is 

approved as fair, reasonable and just in all respects as to the Plaintiffs and the Parties shall 

perform the Settlement Agreement in accordance with its terms;  

2. The Court reserves jurisdiction over this Action for the purposes of enforcing the 

Settlement Agreement;  

3. The Court has made no findings or determination regarding the law, and this 

Motion and any Exhibits and any of the other documents or written materials prepared in 

conjunction with this Motion and Order shall not constitute evidence of, or any admission of, any 

violation of the law; and 

4. The claims of Plaintiffs in this case are dismissed with prejudice. 

IT IS SO ORDERED.  

 

Dated: _________________, 2019  
             

HON. DOMINIC W. LANZA  
UNITED STATES DISTRICT JUDGE 

Case 3:18-cv-08227-DWL   Document 38-2   Filed 08/07/19   Page 1 of 1


